
                     HIGH COURT FORM NO.(J) 2.

HEADING OF JUDGMENT ON ORIGINAL APPEAL.

                               District :   Sonitpur. 

IN THE COURT OF THE CIVIL JUDGE  AT TEZPUR.

Present : Sri M. Kalita,

  Saturday the 5th  day of May 2012.

      TITLE APPEAL NO. 07 of 2010.

1. Smti Jharna Das,

D/O Late Manmohan Das,

2. Sri Sujit Das,of 

S/O Late Manmohan Das,

both residents of Mahabhoirab, Ward No. 7,
Tezpur town, Dist.  Sonitpur, Assam.   ...    Appellants.

-versus -

1. Sri  Himadri DasGupta,

2. Sri Simadri Dasgupta,

3. Sri Niladri Dasgupta and 

4. Sri Seshadri Dasgupta,  

 all sons of Late Khirod Kanti Dasgupta,      

 residents of Mahabhoirab, Ward No. 7,

  Tezpur town, Dist.  Sonitpur, Assam. ...    

Respondents.

This appeal coming on for final hearing  or having 

been heard on 30th April, 2012. 

Mr.  S. Borthakur and

Mr. P. Saikia,  Advocate  ...    For the appellants.

Mr. A.K. Paul,    Advocate   ....  For the respondents.

And having stood for consideration this day, the 5th 

May, 2012 the Court delivered the following Judgment : -  



J   U   D  G  M   E  N  T

1. This  is  the  appeal  preferred  by  appellants  Smti 

Jharna Das and Suit Das against Smti Himadri Das Gupta and 3 

ors being highly aggrieved with the Judgment and Decree dated 

16-01-2010   passed by the learned Munsiff, Sonitpur, Tezpur in 

connection with Title Suit NO. 105 of 2005. 

The  fact  leading  to  this  appeal  is  that  the 

respondents instituted the Title suit being TS NO. 105/2005 as 

plaintiffs  against  the  appellants/defendants  for  recovery  of 

vacant possession of the suit premies described in the schedule 

of  the  plaint  by  evicting  the  defendants  with  their  men  and 

materials,  for  recovery  of  arrear  rent,  futur  rent  and  mense 

profit and also for declaration. 

2.   Briefly the plaintiff’s case in brief is that the plaintiffs 

are the absolute owner and possessor of the suit land measuring 

12 lessas including the houses and structures standing thereon 

which is under Municipality holding No. 1562/1877 situated at 3rd 

part of Tezpur town under Mahabhoirab Mouza within the district 

of  Sonitpur  covered  by  Dag  No.  141  of  PP  NO.  52.  The 

defendants  are  the tenants  of  the plaintiffs  in  the above suit 

land. They are the resident of the premises described above. The 

plaintiffs  purchased  the  suit  land  in  the  year  1992  from the 

vendor  Sri  Kalipada  Das  who  was  the  absolute  owner  and 

possessor of the suit land vide registered sale deed No. 1935 of 

1992. Thereafter the plaintiffs are in continuous  possession of 

the suit premises through their tenants including the defendants 

without any interruption and disturbance from any person. The 

plaintiffs  have  been  paying  the  land  revenue  regularly.  The 

Municipaly  holding  No.  was  alloted  in  the  name  of  vendor 

Kalipada Das who was the  owner and possessor of the suit land. 

Kalipad Das let out a part of the suit premises to one Ajit Das, 



the brother of the defendants along with his sister Jharna Das. 

Their mother also had lived with them. After the transfer of the 

possession of the suit land from Kalipada Das to the plaintiffs, 

the defendants along with their brother Ajit Das are allowed to 

live in the suit land and house as tenant of the plaintiffs. The 

defendants attorned the plaintiffs as their landlord, at a house 

rent  of  Rs.  300/-  per  month.  Though initially  the  defendants 

were occupying one room in the eastern portion of the suit land 

but  on  the  basis  of  request  by   them the  plaintiffs  with  the 

consent  of  the  defendants  constructed  and  repaired  eastern 

portion of the room and hence, the monthly rent enhanced to 

Rs. 500/- per month. Thereafter Ajit Das left the suit land for 

some other place. As the defendant No.1 economically  poor so 

she  approached  the  mother  of  the  plaintiffs  for  reducing  the 

house rent from Rs. 500/-  to 300/- per month and accordingly 

looking  at  the  poor  condition  of  the  defendant  No.1,  the 

plaintiff’s mother directed the plaintiffs to accept the month rent 

from defendant No.1 @ Rs. 300/- per month. One Meat shop 

constructed on the suit land was also let out by plaintiff to one 

person as tenant. As the existing rented house along with other 

houses standing on the suit land becomes very old so it becomes 

necessary  by  the  plaintiffs  to  demolish  the  old  house and to 

construct  RCC  building  therein.  The  plaintiffs  also  want  to 

construct  multi-storied  building  covering  the  entire  suit  land 

along  with  rented  premises  for  better  economic  use.  So,  the 

plaintiffs  asked  the  defendant  to  hand  over  the  vacant 

possession of the suit house and premises in January, 2005. 

The plaintiff  also took necessary step for obtaining 

necessary  permission  from  Tezpur  Development  Authority  as 

required under law and system. As the mother of the defendants 

was ailing person, so the defendant No.1 requested the plaintiffs 

to  allow  them to  live  their  house  for  few  months  more  and 

accordingly plaintiffs allowed them to live for a few months but 

the defendant No.1 who was then living with her mother started 

defaulting  payment  of  house  rent  with  effect  from 



February/2005. In the month of May, 2005 the defendant No.2 

came to the suit premises and started to live with the defendant 

No.1. At that time the defendants also assured the plaintiffs that 

they would pay the house rent regularly from February, 2005 at 

the enhanced rate of Rs. 500/- per month. But inspite of their 

verbal assurance, the defendants failed to pay the monthly rent.

 The plaintiff’s further case is that the defendants by 

taking the advantage of their living in the tenanted house they 

prepared a false fictitious and fraudulent unregistered sale deed 

allegedly executed by Kalipada Das showing him as vendor of 

the suit land. But the defendants did not entertain lawful title of 

the  suit  land  by  virtue  of  said  unregistered  sale  deed.  The 

defendant No.1 also applied for transfer of the holding number 

to defraud the plaintiff  with a view to grab the tenanted suit 

land, the defendants intentionally did not pay the monthly rent 

with effect from Feb/05. They are trying to show their acquisition 

of some sort of right,  title and interest  over the suit  land by 

denying the right, title,  interest  and ownership of the plaintiff 

over the land. Though the defendants were asked to vacate the 

suit premises and pay the arrear house rent but they did not 

respond. So, the plaintiffs had to serve plaintiff’s notice on the 

defendants on 07-09-05 demanding the payment of arrear rent. 

Inspite of that the defendants did not pay the monthly rent nor 

vacated the tenanted rooms. But on 27-11-05 the defendants 

most  illegally  broke  one  of  the  southern  locked  room of  the 

plaintiffs opened the room and  forcefully occupied the locked 

room. Then the plaintiffs had to lodge FIR before Mahabhoirab 

Police Out Post. The defendants by their illegal acts have caused 

wrongful loss to the plaintiffs though they are bound to quit and 

vacate the suit  premises. The defendants are also jointly  and 

severally liable to pay Rs. 100/- per day w.e.f. October, 2005 to 

liquidate the loss. So, the plaintiffs have prayed for decree -

(a)  for  declaration  of  plaintiffs’  right,  title  and 

recovery     

of vacant possession of suit rooms and premises described in the 

schedule of the plaint by evicting the defendants with their men 



and materials therefrom; 

(b) for recovery of arrear rent of Rs. 3900/-; 

(c) for recovery of Rs. 100/- per day with effect from 

October/05 as mense profit ;

(d)  for  granting  mandatory,  permanent  and 

perpetual injunction;

(e) for cost of the suit ;

(f) for any other relief/reliefs as the Court may deem 

fit and proper.  

      

3. The  defendants  after  receiving  the  summon  have 

contested the suit by filing written statement on the ground that 

there is no cause of action for the suit and the suit is bad for 

non-joinder of necessary parties.  The defendants have further 

stated in the written statement that the defendants were never 

tenants of the suit property of the plaintiffs. The suit property 

falls on government land but the Govt. of Assam has not been 

made party in the suit. Though Sri Ajit Das and mother of the 

defendants have been living on the suit premises but they have 

not been made parties. The defendants have further stated that 

the plaintiffs are not the absolute owner and possessor of the 

suit premises and they have filed the suit by suppressing the real 

fact. The plaintiffs never purchased the suit land from Kalipada 

Das  on 1992  by virtue  of  Sale  Seed No.  1935.  And the suit 

premises are all along been continuous and uninterrupted and 

hostile  possession of  the  defendants  along with  their  mother. 

The defendants were never tenants of Kalipada Das as alleged 

by  the  plaintiffs  so,  the  question  of  adornment  by  them  as 

tenants of plaintiffs does not arise. Neither Kalipada Das nor the 

plaintiffs have got right, title, interest and possession over the 

structures situated on suit land. As such, question of demolition 

of such structures by the plaintiffs for construction of new RCC 

building does not arise. The defendants never broke open one of 

the  southern  locked  rooms of  the  suit  premises.  Rather  they 

have been in peaceful, continuous and uninterrupted possession 

of the suit land and premises since 1984 with full knowledge of 



its true owner/owners along with a contiguous plot of Govt. land. 

The open and hostile possession of the defendants over the suit 

land  after  more  than  statutory  period  has  rippened  their 

possession  to  title  by  extinguishing the right,  title  of  its  true 

owner. The defendants are very poor person living below poverty 

line and taking the advantage of poor condition, the plaintiffs 

have filed this  suit by making false and wild allegations, so the 

plaintiffs  are  not  entitled  to  any  claim  as  claimed  by  them. 

Hence, the defendants have prayed for dismissal of the suit. 

4.   Upon perusal of the plaint and written statement and 

hearing of both sides,  following issues have been framed by the 

learned Munsiff,Tezpur : - 

1. Is there any cause of action for the  suit ?

2. Whether the suit is bad for non-joinder of necessary 

parties?

3. Whether the plaintiffs have right,  title and interest 

over the suit land ? 

4. Whether  there  is  any  relationship  between  in 

plaintiffs and defendants as landlord and tenant in 

respect of the suit premises ?

5. Whether the defendants are defaulter in payment of 

rent in respect of the suit premises ?

6. Whether  the suit  premises is  bonafide required by 

the plaintiffs ?

7. Whether the defendants are in peaceful, continuous 

and uninterrupted possession over the suit land and 

house  since  1984  along  with  a  contiguous  plot  of 

Govt. land with full knowledge of it’s true owner and 

the  right,  title  and  interest  of  the  owners 

extinguished by operation of law ? 

8. Whether  the  plaintiffs  are  entitled  to  a  decree  as 

prayed for? 

9. To what relief/reliefs the parties are entitled to?

5. During the course of hearing, the plaintiffs examined 



as many as 8 PWs in support of the plaintiff’s case and exhibited 

22 Nos of documents. The defendants have examined 2 PWs in 

support of their case.  

 After close of the final hearing, the learned Munsiff 

decided the suit in favour of the plaintiff by decreeing the suit on 

contest with cost. 

6. On being highly aggrieved with the decision of the 

learned court below,  the defendants have preferred this appeal 

on the following grounds: - 

i)  for that the impugned decree and judgment are 

contrary to facts and materials  on records, against 

law and all considerations of equity  and justice ;  

ii)  for  that the  learned  Munsiff  has  failed  to 

appreciate the pleadings, issues and evidence in their 

proper perspective and arrived at wrong findings in 

issues  misconstruing  and/or  misconceiving  the 

plaintiff’s  claim,  oral  and  documentary  evidence/s 

and law involved in the same ; 

iii)  for  that the learned Trial Judge failed to frame 

proper issues on the basis of pleadings of the parties 

as a result of which there has been wrong decision of 

the suit ; 

iv) for  that  the  learned  trial  Judge  based  his  

conclusion on wrong presumptions and suppositions, 

both law and facts, in deciding the issues against the 

appellants/plaintiffs ; 

v)  for  that the learned trial Judge erred in law in  

deciding the issue Nos. 1 and 2 ;              

vi) for  that in deciding Issue No.3 the learned trial  

Court committed grave error in law in deciding right, 

title and interest of the suit property in favour of the 

plaintiff only on the basis of Ext.1 ; 

vii) for that  the  learned  Munsiff  committed  grave 

error in deciding the Issue No.4 because there is no 



relationship  between  plaintiffs  and  defendants  as 

landlord and tenant in respect of the suit premises ;

viii) for that in deciding the Issue No.5, the learned 

court below committed grave error of law in absence 

of any evidence materials on record to that effect ; 

ix)  for that in deciding other issue also the learned 

Trial  Court  has  committed  grave  error  of  law  for 

which  the  decree  is  bad  in  law  and  liable  to  be 

reversed;  

x)  for that in any view of the matter the impugned 

decree and judgment can not be sustained either in 

law  or  on  facts  and/or  on  any  equitable 

considerations and as such deserve to be set aside 

and/or  reversed  dismissing/or  stay the  suit  of  the 

plaintiff/respondent on contest.     

7. During  the  course  of  appeal  hearing,  the  learned 

counsel for appellants has vehemently submitted that the suit 

land is a Govt. land so respondents/plaintiffs have no any right, 

title  and  interest  over  the  suit  land  and  houes  thereon. 

Moreover,  the  respondents/plaintiffs  have  not  impleaded  the 

Govt. and other necessary parties as party of the suit so, the suit 

is not tenable. The learned counsel for the appellants has also 

submitted  the  written  argument.  Learned  counsel  has  also 

placed reliance on the following decisions : 

1. 1991 (3) GLT 170

2. AIR 2001 SC 1269,

3. 1995 (2) GLR 323,

4. 2005 (3) GLT 284

5. 1994 (1) GLR 424 and

6. AIR 1978 Patna 146. 

8.  On  the  other  hand,  learned  counsel  for  the 

respondents has submitted that the learned court below decided 

the  suit  by  appreciating  the  evidence  properly.  The  learned 



counsel further submitted that as the defendants were tenants of 

the original owner Kalipada Das so, they became the tenants of 

the plaintiffs after  transfer of the right, title and interest to the 

plaintiffs from Kalipada Das by virtue of Sale Seed executed in 

the year 1992. The learned counsel for the respondents has also 

placed reliance on the following decisions : 

1. AIR 1959 SC 31,

2. 2010 (2) GLT 1

3. AIR 2005 SC 2392

4. AIR 1996 SC 869,

5. 2006 SAR(Civ) 741,

6. AIR 1995 SC 73,

7. 2007 SAR (Civ) 157,

8. AIR 1996 Cal 84

9. 1995 (3) GLR 267 and 

10. (2006) 1 GLT 161. 

 I  have  given  anxious  consideration  to  the  submission  of 

learned counsels. The above decisions are also perused. 

9. On the backdrop of the aforesaid materials on record 

and  submissions  of  learned  counsel  of  both  sides,  I  feel  it 

necessary to decide the Issue one by one.  

ISSUE NO.1.

10. In regards to the Issue No.1, regarding the cause of 

action learned court  below  decided the issue in favour of the 

plaintiffs. 

On perusal of materials on record, it is found that the 

plaintiffs have filed the suit against the defendants by alleging 

that the defendants who are the tenants of the plaintiffs have 

defaulted  for  payment  of  house  rent  as  they  have  failed  to 

vacate  the  suit  premises  even  after  receiving  the  Advocate’s 



notice. On the other hand, the defendants have stated that they 

are never the tenant of plaintiffs and plaintiffs are never landlord 

of  them so  in  view  of  such  allegation  and  counter  allegation 

brought by the plaintiffs and defendants, I find that there is a 

cause of action for filing the suit and learned Munsiff has rightly 

decided the issue on proper perspective. So, there is no ground 

to interfere with the decision of learned Munsiff in this regard. 

Moreover, the grounds raised by the appellants in regards to the 

cause of action is not tenable in view of the aforesaid reason.  

ISSUE NO. 2.

11. In  regard  to  the  Issue  No.2,  the  learned  Munsiff 

decided  the  Issue  in  favour  of  the  plaintiffs  by  holding  the 

opinion that the suit is bad for non-joinder of necessary parties. 

On meticulous examination of material on record, it 

is found that the plaintiffs have contended in the plaint that they 

have right, title and interest over the suit land by virtue of sale 

deed executed by original owner Kalipada Das in the year 1992. 

The PWs have also contended in their evidence that the suit land 

is the Govt. land. The land is under continuous possession of the 

plaintiffs.  The defendant  No.  1  and  2  are  the  tenants  of  the 

plaintiffs because they were tenants of earlier  owner Kalipada 

Das. The defendants subsequently attorned the plaintiffs as their 

landlord after transfer of the ownership of the land. Though the 

DW 1 and 4 have stated in their evidence that they occupied 4 

lesas of Govt. land on the adjacent eastern side of the suit land 

but they have never stated that the suit land completely falls on 

government land.

The plaintiffs have stated in the plaint that Ajit Das 

was the earlier tenant of the plaintiffs but subsequently, he left 

the suit premises for other place. The defendants have defaulted 

in payment of the house rent to the plaintiffs. They have refused 

to vacate the suit premises though it is bonafide required by the 

plaintiffs.  



On appreciation of evidence of PWS and DW, I am of 

the considered opinion that the Govt. of Assam and one Ajit Das 

are not necessary party because their presence are not required 

for just and proper decision of the suit. So, I find that the leaned 

Munsiff has decided the issue in proper perspective. Though the 

appellants have preferred the appeal on the grounds amongst 

other by showing that the Issue No.2 regarding the non-joinder 

of necessary parties, has been decided in favour of the plaintiffs 

by committing error, but such plea  raised by the appellants is 

not tenable in view of the above stated reasons. So, findings of 

learned Munsiff does not require to be interfered. 

  

ISSUE NO. 3.

12. In  regards  to  the  Issue  No.3,  the  learned  Munsiff 

decided the Issue in positive in favour of the plaintiffs by holding 

the  opinion  that  the  plaintiffs  have  acquired  right,  title  and 

interest over the suit land by virtue of Ext.1 – sale deed. 

On going through the materials on record carefully, it 

is found that the plaintiffs have contended in their plaint that 

they   acquired the right, title and interest over the suit land by 

virtue of the registered sale deed No. 1935 executed in the year 

1992  by  the  vendor  Sri  Kalipada  Das.  At  that  time  the 

defendants were the tenants of former owner Kalipada Das and 

subsequently,  after  transfer  of  the  ownership  by  virtue  of 

aforesaid  sale  deed,  the plaintiffs  became the landlord of  the 

defendants as they continue to reside in the suit premises. The 

plaintiff No.1  has substantiated the fact of the plaint by stating 

in his evidence that the plaintiffs  purchased the suit land in the 

year 1992 from the original owner Kalipada Das by execution of 

registered sale deed and since then they have been possessing 

the  suit  land  without  any  interference  from  any  corner.  The 

defendants also attorned the plaintiffs as their landlord because 

they were earlier alloted by Kalipada Das to reside in the suit 



premises  as  tenants.  PW  2  Smti  Chipra  Dutta  has  also 

corroborated the evidence of PW 1 by stating in her evidence 

that in the year 1992 Kalipada Das handed over the possession 

of the suit land to the plaintiffs and the defendants have been 

residing in the suit premises as tenants by paying the house rent 

of Rs. 300/- per month. PW 3 Md. Bhola, PW 4 Chandan Dutta 

and PW 5 Bolai Mandal have also corroborated the evidence of 

PW 1  by  stating  in  their  evidence  that  the  plaintiffs  are  the 

owner and possessor of the suit land and the defendants are the 

tenant of the suit premises. PW 3 who is also the tenant of the 

plaintiffs has stated that after 2/3 years from the year 1985 the 

defendants came to the suit premises as tenant since then they 

have been staying there as tenants. PW 7, the Asstt. Engineer of 

Tezpur Municipality Board has stated that the holding No. 1877 

was alloted to Kalipada Das. 

On the other hand,  the defendants  have stated in 

their written statement that they were possessing the suit land 

since the year 1984 with full knowledge of the plaintiffs and true 

owner. They were never the tenant of earlier owner as well as 

the tenant of present owner. The plaintiffs never possessed the 

suit land at any point of time. 

But on appreciation of evidence of PWs and Dws and 

after going through the documents exhibited by PWs, it is found 

that the plaintiffs have proved that sufficient material that they 

acquired the right, title and interest over the suit land by virtue 

of sale deed No. 1935 of 1992 and as the defendants have been 

staying in the suit premises as tenant so they never acquired 

any right, title and interest over the suit land. There is no any 

fact  appears on the evience of  PWs to hold the opinion none 

other than that one. So, in view of the above discussion, I am of 

the considered opinion that the learned Munsiff decided the issue 

rightly by assigning sufficient reason. I do not find any ground to 

interfere  with  the  decision  of  learned  Munsiff,  Tezpur  in  this 

regard.  Though  the  appellants  have  submitted  that  it  is  not 



proper to decide the issue in favour of the plaintiffs on the basis 

of Ext.1 but the such ground is found not tenable in view of the 

above reason.    

    ISSUE NO. 4.

13. In regards to the Issue No.4, the learned Munsiff, 

Sonitpur,  Tezpur  decided the Issue in  positive by holding the 

opinion  that  there  is  relationship  between  plaintiffs  and 

defendants  as  landlords  and  tenants  in  respect  of  the  suit 

premises. 

After  going  through  the  material  on  record,  it  is 

found  that  the  plaintiffs  have  stated  in  the  plaint  that  the 

defendants have residing in the suit premises as tenants since 

the days of Kalipada Das when he was the owner and possessor 

of the suit land. PW 1 who is the plaintiff No.1 has claimed in his 

evidence  that  the  defendants  were  earlier  the  tenants  of 

Kalipada Das and after transfer of the ownership of the suit land 

to the plaintiffs they became the tenants of the plaintiffs. They 

were paying the rent of Rs. 300/- per month. Subsequently, the 

house rent was enhanced with effect from May, 2005 from Rs. 

300/-  to Rs.  500/-.  The other  PWs have also stated that the 

defendants are the tenants of the plaintiffs. They never acquired 

the  ownership  of  the  suit  land.  On  the  other  hand,  the 

defendants  have  claimed  in  the  written  statement  that  they 

acquired the right, title and interest over the suit land by virtue 

of  adverse  possession  as  they  are  all  along  enjoying  the 

continuous, uninterrupted and hostile possession of the suit land 

since 1984. The plaintiffs never acquired the possession of the 

suit land. The DW 1 who is defendant No.1 has also insisted in 

her evidence that they have been in  peaceful, continuous and 

uninterrupted possesson of the suit land with full knowledge of 

its true owner since the year 1984 along with a adjacent plot of 

land measuring 4 lessas.

 

On  appreciation  of  evidence  of  PWs  and  DWs,  it 

appears that the plaintiffs have proved with sufficient material 



that they acquired right, title and interest over the suit land by 

virtue of sale Deed No. 1935 of 1992 executed by former owner 

Kalipada Das and the defendants are only residing at the suit 

premises as tenants. So, on the basis of such findings, I am of 

the considered opinion that the learned Munsiff has decided the 

issue rightly and I find no any ground to interfere the decision of 

learned Munsiff in this regard.   

ISSUE NO. 5.

14. In regards to the Issue No.5, the learned Munsiff, 

Sonitpur,  Tezpur  decided the issue in  positive by holding the 

view  that  the  defendants  having  failed  to  establish  adverse 

possession  and  the  plaintiffs  having  proved  landlord  tenant 

relationship between the parties so, the defendants are defaulter 

in respect of the suit premises. 

On meticulous examination on material on record, it 

is found that the plaintiffs have contended in the plaint that the 

defendants defaulted the payment of house rent with effect from 

February, 2005 though the defendants were allowed to reside on 

the suit premises on the basis of verbal assurance of defendants 

to  clear  the  monthly  rent.  But  the  defendants  defaulted  the 

payment of house rent even after May, 2005 till the date of filing 

of the suit and the defendants are liable to pay Rs. 3,900/-. The 

PW 1 has substantiated the said fact by stating in his evidence 

that  the defendants have failed to  clear  the house rent  since 

February, 2005. The PW 2 Chipra Dutta has also stated in the 

evidence that the defendants defaulted the payment of house 

rent since Feb/05. 

On the other hand, the defendants have only insisted 

that  they  were  not  tenants  of  the  plaintiffs  as  they  are  in 

continuous  and  uninterrupted  possession  of  the  suit  premises 

since  1984.  They  have  contended  that  as  they  are  not  the 

tenants of the plaintiffs, the question of payment of house rent 

with effect from Feb/05 does not arise. But it has already been 



decided in the Issue No.4 that the defendants are the tenants of 

the plaintiffs in regard to the suit premises. The plaintiffs have 

proved with sufficient documentary as well as oral evidence that 

the defendants are defaulting in payment of house rent since 

Feb/05.  On the other hand, the defendants have not deny or 

admit  the  said  contention  of  the  plaintiffs  rather,  they  have 

contended that they are not the tenants of the plaintiffs. They 

are continuously and uninterruptedly possessing the suit land by 

acquiring  the  right,  title  and  interest  by  virtue  of  adverse 

possession. As the other issues are framed on the question of 

adverse possession so I do not like to discuss the question of 

adverse possession in this issue any more. The plaintiffs have 

proved with  sufficient  materials  that  the  defendants  defaulted 

the payment of house rent since Feb/05 and there is  no any 

contradiction appears in the evidence of PWs to disbelieve their 

evidence in this context. 

So,  I  am  of  the  considered  opinion  that  the 

defendants are defaulter in payment of rent in respect of the suit 

premises. I find  that the learned Munsiff has decided the issue 

rightly in favour of the plaintiffs. I find no ground to interfere 

with the decision of learned Munsiff.          

ISSUE NO. 6.

15. In regards to the Issue No.6, the learned Munsiff, 

Sonitpur,  Tezpur  decided the issue in  positive by holding the 

view that the suit premises is bonafide required by the plaintiffs. 

On careful  examination of material  on record, it  is 

found that  in  the plaint  the plaintiffs  stated that  the  existing 

tenanted houses along with other houses standing on the suit 

land  are  very  old  and  are  in   dilapidated  condition  so,  it  is 

necessary  to  demolish  those  old  and  dilapidated  houses  for 

reconstructing  new  RCC  building  thereon.  The  plaintiffs  have 

further stated that the suit land situated at a very prima location 



of Tezpur City very nearer to the Mahabhoirab Tezpur,Tezpur. 

The  land  has  become  more  valuable  due  to  various  growing 

business, shopping complexes surrounding the land. The PW 1 

has substantiated the said fact by stating in the evidence that 

the house is standing on the suit land is very much old house 

and also other houses are in  dilapidated condition. The houses 

are  not  fit  for  residing there  so  considering this  aspects,  the 

plaintiffs  prepared the plan estimate  for  construction of  RCC 

Building on the suit land. So, he asked the defendants in the 

year 2005 to vacate the house and to hand over vacant land to 

the plaintiffs. The PW 1 has also produced the application form 

for  obtaining  building  permission  and  the  drawing  of  RCC 

Building as Ext.21 and 22 respectively.

On the other hand, the defendants have only denied 

the contention raised by the plaintiffs. Rather, they are claiming 

the suit land as their own land by virtue of adverse possession 

as they are continuous possession over the suit land since 1984.

So, on appreciation of evidence of PWs and Dws, it 

appears  that  the  plaintiffs  have  proved  with  sufficient 

documentary  and  oral  evidence  that  the  tenanted  house 

standing on the suit land became old. So, it is found unfit for 

residing there. Hence, the plaintiffs prepared the plan estimate 

for  construction of  RCC building by obtaining permission from 

Tezpur Municipality Board. 

In this context, I like to refer observation made by 

Hon’ble Gauhati High Court in the case Prassana Kr. Bose Vs. 

Md.  Nuruddin  reported  in  1995(2)  GLR  323 to  which  the 

appellants side have placed reliance in para 7. The Hon’ble High 

Court observed as :-

 “ the court  must  be cautious in passing the 

decree  for  eviction  and  that  finding  of  fact  must  be  a 

proper one in the eye of law. Merely saying that  the 

house in question is required by the plaintiff  bonafide  is 

not sufficient. The ground must be ade out in the plaint as 



well  as  in  the  evidence  and  that  bonafide  requirement 

must exist all through even at the time of passing of the 

judgment and decree by the Revisional Court and if the 

revisional  court  found  that  at  that  time  the  bonafide 

requirement as urged by the plaintiff is not in existence, 

the decree can be set aside.”         

 

 But on meticulous examination of material on record, it is 

found evident that the plaintiffs have proved with sufficient material that 

the  rented  house  standing  on  the  suit  land  became  old  and  houses 

became unfit  for  residing there and the defendants have defaulted the 

payment of house rent, the plaintiffs want to construct a RCC building by 

demolishing  the  old  rented  house.  Accordingly  he  received  necessary 

form  for  obtaining  the  building  permission  from  Tezpur  Municipality 

Corporation  and accordingly  he  prepared the  drawing of  the  proposed 

building also. So, I  do not find any ground to disbelieve the contention 

raised  by  the  plaintiffs.  The  plaintiffs  have  proved  with  sufficient  and 

reliable materials that the suit premises is bonafide required by the plaintiff 

for construction of RCC building by demolishing the old tenanted house 

which is unfit for using as residence.

In view of the above discussions and considering the above 

observation made by Hon’ble High Court, I am of the considered opinion 

that the learned Munsiff has decided the issue by considering all relevant 

material fact and law. I do not find any ground to interfere the decision of  

the learned Munsiff in this regard.      



  ISSUE NO. 7.

16. In  regards  to  the  Issue  No.7,  the  learned  Munsiff 

decided  the  issue  in  negative  by  holding  the  view  that  the 

defendants having failed to prove their adverse possession and 

not in peaceful, continuous and uninterrupted possession of the 

suit land and houses since 1984 along with a contiguous plot of 

govt. land with full knowledge of its true owner and the right, 

title  and  interest  of  its  true  owners  did  not  extinguish  by 

operation of law. 

On meticulous examination of material on record, it 

is found that the plaintiffs have contended in the plaint that at 

the time of transfer of ownership and possession of the suit land 

with execution of registered sale deed of 1992 the defendants 

were residing as tenants of Kalipada Das and after transfer of 

ownership of the suit land to the plaintiffs, the defendants had 

attorned the plaintiffs as their landlord and on request of the 

defendants,  the    plaintiffs  allowed  them  to  reside  on  the 

tenanted house. 

The  PW  1  has  also  stated  in  his  evidence  that 

Kalipada Das handed over the possession of the suit premises to 

the plaintiffs  in the year  1992 and at  that  time one Ajit  Das 

attorned the plaintiffs as his landlord and plaintiffs also allowed 

them to reside in the tenanted house because the defendants 

were found residing since earlier. PW 2 Chipra Dutta has also 

claimed in her evidence that the defendants have been residing 

in the suit premises as tenant only. PW 3 Bhola has claimed that 

when he came to the rented house of Madhav Dham in the year 

1985 at the time the defendants were not tenants of the suit 

premises and after 2/3 years they came to the suit premises as 

tenants. 

On the other hand, the defendants have claimed the 

ownership of the suit land by virtue of adverse possession as 

they had been possessing the land since the year 1984. DW 2 



has claimed in his evidence that in the year 1984 he found about 

4 lessas of Govt. land on the eastern side of the suit land under 

the  possession  of  the  defendants  particularly  under  the 

possession of Smti Jharna Das in that year the defendants also 

occupied the vacant houses and constructions standing on the 

suit land. 

The defendants have claimed their ownership of the 

suit land on the basis of adverse possession since the year 1984 

as they were in continuous and uninterrupted possession with 

full knowledge of the true owner. 

In  this  context,  I  like  to  cite  the  observation  of 

Hon’ble Apex Court made in the case reported in AIR 1995 SC 

895 in para 12  which has been relied by respondents.   The 

Hon’ble Apex Court observed as:-  

“Adverse  possesion  means  a  hostile  assertion  i.e. a 

possession  which is expressly or impliedly in denial  of title of the 

true  owner.  Under  Article  65,  burden  is  on  the defendants  to 

prove  affirmatively.  A  person  who  bases  his  title  on  adverse 

possession  must  show  by  clear  and  unequivocal  evidence  i.e. 

possession  was  hostile  to  the  real  owner  and  amounted  to  a  

denial  of his  title to the property  claimed. In  deciding  whether  

the  acts,  alleged  by  a  person,  constitute  adverse  possession,  

regard  must  be had to the animus  of the person  doing  those acts  

which  must  be ascertained  from  the facts  and  circumstances  of 

each case. The person  who  bases his  title on adverse possession,  

therefore,  must  show  by  clear  and  unequivocal  evidence  i.e. 

possession  was  hostile  to  the  real  owner  and  mounted  to  a  

denial  of his  title to the property claimed.”     

It has been already found in the discussion of Issue 

No.3 that the plaintiffs have right, title and interest over the suit 

land. So, considering such fact, the defendants have the burden 

to  establish  that  they  are  continuous  and  uninterrupted 

possession  of  the  suit  premises  with  full  knowledge  of  true 



owner.  But  on  appreciation  of  evidence  of  PWs  and  DWs  it 

appears that the plaintiffs have contended that at the time of 

acquiring the right, title and interest over the suit land in the 

year 1992 by virtue of registered sale deed, the defendants were 

the tenants of the suit premises and thereafter the defendants 

also attorned the plaintiffs as their landlord. On the other hand, 

the  defendants  have only  claimed that  they  are  enjoying  the 

continuous and uninterrupted  and hostile possession of the suit 

land with full knowledge of its  true owner since the year 1984. 

But  the  defendants  have  failed  to  prove  with  sufficient 

documentary  and  oral  evidence  that  they  are  enjoying 

continuous and uninterrupted possession over the suit land for 

acquisition of  right,  title  and interest  on the basis  of  adverse 

possession by operation of law. The other PWs except PW1 have 

also stated that they only know the defendants as the tenants of 

the plaintiffs. 

In view of the above discussion and in view of above 

observation made by Hon’ble Apex Court, I am of the considered 

opinion that the learned Munsiff has decided the issue as per 

law. I do not find any ground to interfere the decision of learned 

Munsiff. 

ISSUE NO. 8.

17. In  regards  to  the  Issue  No.8,  the  learned  Munsiff 

Sonitpur, Tezpur decided the issue in positive. From the above 

discussions of other issues, I am of the considered opinion that 

the plaintiff is entitled to the decree as prayed by them. 

 ISSUE NO.9.

18. In  regards  to  the  Issue  No.9,  I  do  not  find  any 

ground to interfere the decision of learned Munsiff  as learned 

Munsiff has not committed any error by deciding the Issue. 

In  view of   above discussion,  it  is  found that  the 

appeal has no merit so, it is liable for dismissal. 
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19. In  the  result,  the  appeal  has  no  merit.  So,  it  is 

dismissed on contest.

No order is passed as to the cost. 

 Prepare the decree accordingly. 

Send  back  the  LCR  along  with  a  copy  of  this 

Judgment.

Judgment is given under my hand and seal of this 

Court on this 5th May, 2012.    

  

    (M. Kalita)
                                      Civil Judge,

      Sonitpur::Tezpur.

 Dictated and corrected by me.

        (M. Kalita)
         Civil Judge,
    Sonitpur:: Tezpur.

Transcribed by me. 
(R. Hazarika)
    Steno.

 

 

   


